Law of Ukraine

On the Main Principles of State Surveillance (Control) over Business

The Law defines the legal and organization grounds, key principles and procedures of surveillance (control) over business, powers of state surveillance (control) agencies, their officials as well as rights, duties and responsibilities of businesses during the performance of state surveillance (control) procedures.

Article 1. Definition of Terms

In this Law the following terms shall have the following meaning:

state surveillance (control) – activities of law-empowered central executive power agencies, their local agencies and local self-government bodies, other agencies (hereinafter – state surveillance (control) agencies) within the powers granted by law regarding identification and prevention of violation of legal norms by businesses and ensurance of social interests regarding appropriate quality of production, works and services, the acceptable population and environment hazard rate;

procedures of state surveillance (control) – planned and ad hoc procedures performed by means of inspections, revisions, reviews, examination and other procedures;

acceptable risk – socially, economically, technically and politically grounded risk which does not exceed acceptable risk limits;

risk – a quantitative measure of danger which envisages probability of negative consequences of business operations and possible amount of losses;

means of state surveillance (control) – procedure of state surveillance (control) defined by the law;

third parties- legal and physical entities (lawyers, auditors, members of public organizations and others), which are involved by businesses or state surveillance (control) agencies during performance of state surveillance (control) procedures.

Article 2. Incidence of Law

Incidence of this Law covers the relations associated with state surveillance (control) over business.

Provisions of this Law do not cover relations of currency control, border customs control, control over the observance of budget law and use of state and communal property, banking and insurance surveillance, other types of special state control over businesses in financial services market, state control over the observance of law on protection of economic competition, operational research, inquiry, procuracy supervision, prejudicial inquiry and justice.

Article 3. Major Principles of State Surveillance (Control)

State surveillance (control) is conducted in accordance with the principles:

priority of human life and health safety, functioning and development of society, environment and vital functions to any other interests and goals in business;

controllability and accountability of the state surveillance (control) agency to the respective state agencies;

equality of rights and legitimate interests of all businesses;

guarantee of rights to businesses;

objectivity and impartiality of state surveillance (control);

presence of grounds, defined by the law, to conduct state surveillance (control);

openness, transparency, planning and system of state surveillance (control);

exclusion of duplication of powers of state surveillance (control) agencies;

non-interference of state surveillance (control) agencies in the statutory activities of businesses;

responsibility of state surveillance (control) agency and its officials for the damage caused to businesses as the result of violation of legal norms;

observance of the terms and conditions of international treaties of Ukraine;

independence of state surveillance (control) agencies from political parties and any other associations of citizens.

Article 4. General Requirements to State Surveillance (Control)

1. State surveillance (control) is conducted where a business or its sub-unit is carrying out its economic activities or in the premises of a state surveillance (control) agency in the cases envisaged by law. 

2. State surveillance (control) can be conducted as a complex procedure by several state surveillance (control) agencies if their powers to conduct or join the complex procedure are envisaged by law. Such procedures are conducted by the joint decision of heads of state surveillance (control) agencies.

3. Planned and ad hoc procedures are conducted during the working hours of a business, approved by the internal policies and procedures.

4. The laws exclusively define:

agencies empowered to conduct state surveillance (control) over businesses;

types of business activity which are subject to state surveillance (control);

powers of state surveillance (control) agencies regarding stoppage of production or sales of products, performance of works, rendering services;

an exhaustive list of grounds for stopping business activities;

means of state surveillance (control);

sanctions for the violation of legal norms and the list of violations which constitute grounds for issuing writs, instructions and or other order documents by state surveillance (control) agencies.

State surveillance (control) agency can not conduct state surveillance (control) of business if the law does not directly empower such agency to conduct state surveillance (control) in a certain area of business and does not define the powers of such agency while conducting state surveillance (control).

5. Stoppage of production (manufacture) or sales of products, performing works, rendering services is allowed upon the motivated decision of the head of the state surveillance (control) agency or his deputy.

6. Officials of the state surveillance (control) agency are not empowered to conduct state surveillance (control) over businesses if the official of the state surveillance (control) agency is in family relations with the businesses or the officials of businesses.

7. If the norm of the law or the norm of other legal act, issued in compliance with law, allows ambiguous definition of rights and duties of businesses or state surveillance (control) agencies or their officials, the decision is taken in favor of the business.

8. State surveillance (control) agencies and businesses are empowered to audio- or video-record the planned or ad hoc procedure or each action without hindering the procedure.

9. Failure to fulfill writs, instructions or other order documents of state surveillance (control) agency results in fines imposed on the business in accordance with law.

10. For the purpose of clarifying the circumstances vital for the completeness of the procedure the officials of state surveillance (control) agencies conduct surveillance of territories and premises used for business and any documents or items if it is envisaged by law.

11. Planned or ad hoc procedures should be performed in the presence of the head of business or his deputy or other authorized person of the business.

12. Before commencement of state surveillance (control), the official of state surveillance (control) agency makes records in the corresponding register journal (if practicable).

13. Activity of the state surveillance (control) agencies, associated with the collection of information, the purpose of which is obtaining information on mass phenomenon and processes in the area of business activities, is not considered as a procedure of state surveillance (control).

14. During the state surveillance (control) the officials of the state surveillance (control) agencies should preserve the commercial secrets of businesses. 

Information with restricted access obtained by the official of the state surveillance (control) agency during conducting of the state surveillance (control) may be used exclusively as per the procedure established by law.

Information which constitutes commercial secret is covered by special protection and access scheme in accordance with requirements of law.

The state surveillance (control) agencies ensure special regime of protection access to the information which constitutes commercial secret in accordance with law.

Article 5. Planned State Surveillance (Control) Procedures

1. Planned procedures are performed in compliance with annual or quarterly plans which are approved by state surveillance (control) agencies before December 1 of the pre-planned year or before the 25-th day of the last month in the pre-planned quarter.

2. State surveillance (control) agency defines the criteria to assess the risk rate for business activates in its sphere of competence.

On the basis of acceptable risk rate all businesses which are subject to surveillance (control) are divided into three groups of risk: high risk, middle risk and low risk. 

Depending on the level of risk the state surveillance (control) agency determines the periodicity of planned state surveillance (control) procedures.

Criteria to assess level of risk of business activities and periodicity of planned procedures are established by the Cabinet of Ministers of Ukraine upon submission proposition of the state surveillance (control) agency.

Depending on the level of risk lists of issues for the regular procedures are determined by the state surveillance (control) agency and to be approved by its order.

Depending on the objectives of the procedure every state surveillance (control) agency shall determine the issues which will make the basis of the state surveillance (control).

Unified act forms containing the list of issues depending on the level of risk are approved by the state surveillance (control) agency and placed in the Internet as per the procedure established by law.

State surveillance (control) agency makes public the criteria and periodicity of regular procedures of state surveillance (control) by means of placing information in the Internet as per the procedure established by law.

3. Annually, by April, 1, the state surveillance (control) agency prepares report on fulfilling the annual (quarterly) plans of state surveillance (control) over businesses for the preceding year and places it in the Internet.

4. State surveillance (control) agencies conduct regular procedures of state surveillance (control) subject to written notice to the business on the regular procedure not later than 10 days before commencing procedure. The notification should include:

dates of beginning and completion of the regular procedure;

name of the legal entity or surname, first name, patronymic of the individual-entrepreneur whose business is subject to the regular procedure;

name of the state surveillance (control) agency.

Notification should be sent by registered mail or a telephone message at the costs of the state surveillance (control) agency or hand delivered to the head or authorized person of the business against receipt.

Business is entitles not to allow the official of the state surveillance (control) agency to conduct the regular procedure if no notification of the regular procedure was received.

5. A regular procedure may not exceed 15 working days and in case of SMEs – 5 working days, unless otherwise envisaged by law.
The term of a regular procedure is not to be extended.
Article 6. Ad-Hoc The state Surveillance (Control) Procedure
Grounds for performing an ad-hoc procedure are:
-submitted written application of the business entity to the respective the state surveillance (control) agency requesting the performance of the state surveillance (control) procedures;

-identification and confirmation of unreliability of the data provided in statutory reports;

-verification of fulfillment of writs, instructions and other order documents which were issued by the state surveillance(control) agency based on the results of regular procedures regarding elimination of violations;

-claims of physical and legal entities on violations of law by business entity. Ad-hoc procedure is carried out only if it is approved by central executive power authority;
-nonsubmission of statutory reports within the established deadline without good reason and written explanation of reasons of nonsubmission.

During the performance of ad-hoc procedures only the issues the necessity of clarification of which constituted grounds for the performance of the procedures are clarified. These issues should be indicated in the certificate of the state surveillance (control).
2. Performance of ad-hoc procedures based on grounds different from those envisaged by this Article is prohibited unless otherwise envisaged by law and international treaties of Ukraine, which were rendered binding by the Verkhovna Rada of Ukraine.
3. Business entities should study the grounds for performing ad-hoc procedure upon presentation of a copy of the respective document.
4. The period of an ad-hoc procedure can not exceed 10 working days and in case of SMEs - 2 working days unless otherwise envisaged by law.
The period of ad-hoc procedure is not to be extended.
Article.7. Order Documents of The state Surveillance (Control) Agencies

1. The state surveillance (control) agency issues an order to enable regular or ad-hoc procedure. The order should contain the name of business entity to be inspected and the subject of inspection.

2. Certificate (assignment) for performing the procedure is executed based on the order signed by the head or deputy head of the state surveillance (control) agency with indication of their surname, first name and patronymic and certified with a stamp.

3. Certificate (assignment) for a procedure should include:
-name of the state surveillance (control) agency which carries out the procedure;
-name of business entity and/or its autonomous subdivision or surname, first name and patronymic of the physical person-entrepreneur whose business entity is inspected;

-location of business entity and/or its subunit which is inspected; 
-number and date of the order for performing the procedure;

-list of officials involved in the procedure indicating their position, surname, first name and patronymic;

-dates of commencement and completion of the procedure;

- type of procedure (regular or ad-hoc);

- form of procedure -inspection, revision, examination, review, inspection and etc;

- grounds for performing the procedure;

- subject of procedure;

- information on the recent procedure (type and term of the procedure);

4. Certificate (assignment) is valid only within the period indicated therein.

5. Before commencement of the procedure, officials of the state surveillance (control) agency should present to the business entity or its authorized person their certificates (assignments) and their certificates of officials of the state surveillance (control) agency and submit a copy of the certificate (assignment) to the business entity.
Official of the state surveillance (control) agency is not entitled to perform the state surveillance (control) procedures in respect of the business entity without the certificate (assignment) and certificate of the official of the state surveillance (control) agency.

Business entities are entitled not to allow the officials of the state surveillance (control) agency to perform the procedures if they do not present the documents envisaged by this article.

6. In case of violations of law identified as the result of regular or ad-hoc procedure the official of the state surveillance (control) executes an act containing the following information:

- date of execution of the act;

- type of procedure (regular or ad-hoc);

-form of procedure -inspection, revision, examination, review, etc;

-subject of the state surveillance (control) procedure;

-name of the state surveillance (control) agency, position, surname, first name and patronymic of the officials who performed the procedure;

-name of the legal entity or surname, first name and patronymic of the physical person-entrepreneur whose business entity was inspected.
Official of the state surveillance (control) agency specifies in the Act the status of fulfillment of law requirements, and in case of non-fulfillment thereof- a detailed description of identified violations with reference to the respective requirement of law.
On the last day of the review 2 copies of the act are signed by the officials of the state surveillance (control) agency who performed the procedure and by business entity or its authorized person unless otherwise envisaged by law.

If the business entity does not agree with the provisions of the Act, it signs the Act with qualifications. The qualification of the business entity on the state surveillance (control) is an integral part of the Act of performance of the state surveillance (control) procedures agency.

If the business entity rejects signing the Act, the official of the state surveillance (control) agency makes a respective record in the Act.

1 copy of the Act is provided to the business entity or its authorized person and the 2-d copy is kept in the state surveillance (control) agency.

7. Based on the Act, a writ, instruction or other order document on the elimination of identified violations is prepared within 5 working days upon completion of the procedure.

8. A writ is a written requirement of an official of the state surveillance (control) agency which is mandatory for fulfillment by business entity regarding the elimination of violations of law. A writ does not envisage sanctions imposing sanctions on a business entity. The writs is issued and signed by an official of the state surveillance (control) agency which performed the inspection.

9. An instruction or other order document of the state surveillance (control) agency is a written resolution on the elimination of identified violations within the established deadline which is mandatory for fulfillment. The instruction is issued and signed by the head or deputy head of the state surveillance (control) agency.

The instruction may envisage certain sanctions to be imposed on business entities as envisaged by law.

An order document of the state surveillance (control) agency regarding elimination of violations identified during the performance of the procedure should contain the following information:

-date of execution of the document;

- type of procedure (regular or ad-hoc);

-form of procedure -inspection, revision, examination, review etc;

-deadline for elimination of violations;

-name of the state surveillance (control) agency, position, surname, first name and patronymic of the official who carried out the procedure;

-name and location of the business entity, its head’s or authorized person`s first, last name and patronymic, or last name, first name, patronymic of the physical person-entrepreneur whose business entity was inspected; 
- surname, first name and patronymic of other persons who were involved in performing the procedure.

Order document of the state surveillance (control) agency regarding the elimination of violations is executed in two copies. Within 5 working days of the date of execution of the act, one copy is provided to the business entity or its authorized person for fulfillment. The second copy of the act with agreed deadlines for elimination of violations is signed by the business entity or its authorized person and remains in the state surveillance (control) agency. If the business entity or its authorized person refuses to obtain the order document regarding the elimination of violations, the order document is sent by registered mail. The copy of the order document which remains in the state surveillance (control) agency should be assigned a reference number and dated by the date of dispatch. 

Order documents regarding the elimination of violations could be appealed against in the respective central executive power authority or in the court as it is envisaged by law.

Article 8. Powers of the State Surveillance (Control) Agency 

1. During the performance of the state surveillance (control) procedures the state surveillance (control) agency within the powers envisaged by law is entitled to:
-demand elimination of identified violations of law;

-demand termination of actions which hamper the performance of the state surveillance (control) procedures;

-select production samples, appoint expertise, receive explanations, certificates, documents, materials, information on issues which arise during the state surveillance (control) if it is envisaged by law;

-provide (send) to business entity writs on elimination of violations which are mandatory for fulfillment;

-impose fines and take measures envisaged by law.

2. During the performance of the state surveillance (control) procedures the state surveillance (control) agencies and their officials are obliged to:

-perform the state surveillance (control) procedures in full and impartially in accordance within the powers envisaged by law;

-keep to business ethics in interaction with business entities;

-not to interfere and not to hinder business entity activities during the performance the state surveillance (control) procedures if it does not threaten human life and health, and does not cause danger of ethnogeny accidents or fires;

-ensure non-disclosure of commercial classified secrets of business entities which become available to the officials during the state surveillance (control);

-provide the head of the business entity or its deputy head, or its authorized person with the results of performance of the state surveillance (control) procedures within the deadlines envisaged by the law;

-provide the business entity with consulting assistance regarding performance of the state surveillance (control) procedures.

Article 9. Responsibilities of the Officials of the State Surveillance (Control) Agency 

The officials the state surveillance (control) agency are liable in accordance with law for non-compliance with the requirements of law and infliction of loss to the business entity by their unlawful actions.
The loss inflicted to the business entity by unlawful actions of the state surveillance (control) agency officials is subject to compensation in accordance with law.

Article 10. Rights of Business Entities
During the performance of the state surveillance (control) procedures the business entity is entitled to:

· demand observance of requirements of law by the officials of the state surveillance (control) agency;

· check the availability of the certificates of officials and obtain copies of the certificate (assignment) to perform a regular or ad-hoc procedure;

· not to allow the officials of the state surveillance (control) agencies to perform the state surveillance (control) procedures if:

· the state surveillance (control) procedures are performed with violation of requirements regarding the periodicity of the procedure envisaged by law;

· official of the state surveillance (control) agency did not provide copies of the documents envisaged by this Law or if the provided documents do not comply with the requirements of this Law;

· be present during the performance of the state surveillance (control) procedures;

· demand non-disclosure of information which constitutes commercial secrets;

· obtain and study acts of performance of the state surveillance (control) procedures;

· submit written explanations, qualifications and objections to the Act of performance of the state surveillance (control) procedures;

· appeal against unlawful actions of the state surveillance (control) agencies and their officials as it is envisaged by law.

Article 11. Duties of Business Entities 

During the performance of state surveillance (control) procedures the business entity is obliged to do the following:

-allow the officials of the state surveillance (control) agency to perform the state surveillance (control) procedures subject to observance of the procedure of performance of the state surveillance (control) as it is envisaged by this Law;

-fulfill demands of the state surveillance (control) agency regarding the elimination of identified violations of law;

-provide documents, production samples, explanatory notes, certificates, and materials on issues arising during the performance of the state surveillance (control) procedures if it is envisaged by law;
-obtain a copy of writ or Act of the state surveillance (control) agency.

Article 12. Responsibility of Business Entities
1. Non-fulfillment of writs, instructions and other order documents regarding the elimination of violations of law identified during the performance of the state surveillance (control) procedures results in imposing fines of the business entity as it is envisaged by law.

2. If fines for violations of law are applied, specifically when the minimum and maximum amounts of sanctions are envisaged by law, the principle of proportionality of violation and punishment is taken into consideration.

Article 13. Resolution on Selection of Production Samples

1. Production samples are selected based on written motivated resolution of the head or deputy head of the state surveillance (control) agency as it is envisaged by law.

2. Resolution on the necessity of selection of production samples specifies the number of samples for each type of production required for expertise and the place of performance of the expertise.

Article 14. Selection of Production Samples
1. Production samples are selected by the official of the state surveillance (control) agency in the presence of the head of the business entity or its authorized person and is certified by an Act of selection of production samples.
2. Before the selection process the official of the state surveillance (control) agency is obliged to present the resolution on selection of production samples and clarify to the business entity the selection process. The business entity is entitled to be present during all activities of the official of the state surveillance (control) agency and make requests regarding these activities of which the respective records are made in the Act of selection of production samples.

3. Rules of selection of production samples are approved by the Cabinet of Ministers of Ukraine. The number of selected production samples should correspond to the number indicated in the resolution of the state surveillance (control) agency on selection of production samples.

4. Control samples should be kept under the conditions which ensure their quality and integrity.

5. Selected production samples should be compiled, packed and sealed.

6. Conditions of safe keeping and transportation of the selected production samples should not change the criteria for the expertise (testing) of these samples.

Official in charge of selection of production samples for an expertise (testing) ensures their safe keeping and timely transportation to the place of the expertise (testing).

Article 15. Act of Selection of Production Samples
1. The official of the state surveillance (control) agency executes an Act of selection of production samples upon the results of selection of samples of production.

The Act of selection of production samples is executed in three copies. All the copies of the Act are signed by the official who selected samples and by business entity or its authorized person.

2. One copy of the Act of selection of production samples is attached to the sealed production samples and is forwarded together with the samples to the entitled and/or accredited organization for an expertise (testing), the second copy remains with the business entity, the third is forwarded to the official in charge of the selection process.

3. Act of selection of production samples envisages:

-place and date of execution of the Act;

-number and date of the resolution of the head of the state surveillance (control) agency which makes the basis for selection of products, positions, surnames of the officials in charge of the selection process;

-name and location of the legal entity and/or its subunit or surname, first name and patronymic of the physical person - entrepreneur;

-position and surname, first name and patronymic of the authorized person of the business entity;

-list and number of selected production samples specifying the manufacturer, date of manufacturing, series (number) of the lot, total price of the samples.
4. The form of the Act of selection of production samples is established by the Cabinet of Ministers of Ukraine.

Article 16. Expenses Related to the Selection, Transportation and Expertise (Testing) of Production Samples
1. Expenses for the selection, transportation and expertise (testing) of production samples are financed at the expense of the state surveillance (control) agency.

2. If the expertise (testing) proves violation of requirements of law by a business entity, the business entity compensates expenses for the expertise (testing) as it is envisaged by the Cabinet of Ministers of Ukraine.

Article 17. Resolution on Appointment of Expertise (Testing) 

1. If the officials of the state surveillance (control) agencies require a specific expert opinion to clarify certain issues related to the performance of the state surveillance (control) procedures, an expertise (testing) is appointed upon the resolution of the head or deputy head of the state surveillance (control) agency.

2. The officials performing the state surveillance (control) procedures are obliged to provide the business entity with the resolution on appointment of expertise (testing), and upon its completion - with the expert (testing) opinion.

3. Experts are engaged on contractual terms at the expense of the state surveillance (control) agency as it is envisaged by law.
4. Term of expertise (testing) is 14 working days from the date of adoption of the resolution.

Term of expertise (testing) can be extended only if the methodology of the expertise (testing) provides for a longer procedure.

Article 18. Appeal Against the Results of the Expertise (Testing) 

1. If the business entity does not agree with the results of the expertise, it is entitled to appeal against it in the court.

2. Control sample of the production is used to conduct the second expertise. It is selected in accordance with the requirements of this Law.

3. Upon its own initiative the business entity may perform an expertise (testing) of the sample which remained with him in the authorized and/or accredited organization. If there is a discrepancy between the results of expertise (testing) performed by the state surveillance (control) agency and the business entity, the dispute is resolved in the court.

4. Expenses related to the repeated expertise (testing) are made in accordance with law.
Article.19. Consulting Support of Business Entities
Upon written request from business entities the state surveillance (control) agencies provide written consultations on the performance of the state surveillance (control) procedures and the requirements the fulfillment of which is to be observed.
Article 20. Social Protection of Business Entities
1. State surveillance (control) agencies are entitled to protect the rights and legal interests of business entities.

2. Business entities may engage third parties to protect their rights and legitimate interests during the performance of the state surveillance (control) procedures.

Third parties are entitled to:
-be present during the performance of the of the state surveillance (control) procedures;

-study documents and materials regarding the state surveillance (control) procedures;
-represent business entities’ interests before the state surveillance (control) agencies as it is envisaged by law;
-perform other duties in the interests of business entities as it is envisaged by law;

Article 21. Appeal of Resolutions of the State Surveillance (Control) Agencies 

Business entities are entitled to appeal to the central executive power authority or to the court against the resolutions of the state surveillance (control) agencies.

The respective central executive power authority is obliged to consider the appeal of the business entity as it is envisaged by law.

Article 22. Final Provisions

1. The law is effective after 6 months upon its publication except for Parts 1 and 2 of article 5, which are effective as of January 1, 2008
2. The Cabinet of Ministers of Ukraine is obliged to:

1) during three months upon publication of the law approve:

-the procedure of selection of production samples to define quality indicators;

-the procedure of compensation of expertise (testing) expenses by business entity;

-the form of the Act of selection of production samples.

2) During six months upon publication of the law: 
-submit proposals regarding bringing the Laws of Ukraine in compliance with this Law to the Verkhovna Rada of Ukraine;

-bring its regulatory acts in compliance with this Law;

-ensure bringing regulatory acts of ministries and other central executive power authorities in compliance with this Law;

-approve the criteria for differentiating business entities according to the level of risk of their activities for the human lives and health, environment and determine the periodicity of performance of the state surveillance (control) procedures.
3. If the criteria for evaluating the risk level of business entity activity, periodicity of performance of the state surveillance (control) procedures and list of issues for their performance are not approved within the term envisaged by this Law, the business entities are considered business entities with low level of risk and are subject to the state surveillance (control) not more often than once in five years.
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