
The Common Investment Law (CIL) is one of the two critical business

laws (together with the Unified Enterprise Law) being drafted with the

goal of spurring the development of local private sector and further

attracting foreign investment. The CIL will replace both the Law for

Domestic Investment Promotion and the Foreign Investment Law (FIL),

with the goal of creating a unified legal framework for investment in

Vietnam. It is anticipated that the draft law will be submitted to the

National Assembly later this year.This bulletin identifies some of the

Still not fully supportive of private investment
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draft were passed, many thousands of enterprises would
face additional procedures, which would result in
additional costs, delays, and even the loss of business
opportunities. The bottom line is that neither the State nor
its citizens would benefit from such bureaucracy and
paperwork.

The classification of projects is confusing and
cumbersome. We suggest that any classification be
based on the nature, rather than the size, of projects. For
example, the classification of projects with non-state

capital exceeding VND 300 billion into the 'conditional
ordinary' category is groundless. Another example is that
of financial services, which are very broad and span
auditing, accounting, price appraisal, debt retrieval, etc.
These services are very common and should not be
classified as “important projects.” The existence of a
condition on investment registration, such as holding a
professional license, should not mean that an investment
project thereby becomes subject to a full-scale
evaluation, if it otherwise would only be subject to

Unresolved issues in the draft law

� I think one major strong point of the draft CIL is that it

opens up a number of sectors, currently under state

monopoly, to domestic investors. These include

publishing, television, radio broadcasting, advertising, air

transport, maritime and air ports, and petroleum

exploitation. If the State is really to open up these sectors,

we will witness a boom in private investment in the

services sector in the coming years. However, this

opening will not materialize unless the NationalAssembly

amends related specialized laws, so as to open these

sectors to domestic investors before Vietnam's

international commitments open them to foreign

� The risk of overlap and conflict of law is one of my

biggest concerns to date. If you look at the CIL in

conjunction with the UEL, paperwork will be duplicated,

not eliminated. The last CIL draft has a whole section on

tendering. But tendering is already covered under

existing tendering regulations. In this case, if the two laws

are not word-for-word the same, or if the Government or

the National Asembly later amends one of them, it will

cause a lot of trouble for people. The same concern

applies to tax incentives and project appraisal criteria,

which are also covered by other laws.

Mr. Fred Burke, Managing Partner,

the Law Offices of Baker & McKenzie

� Business freedom needs to go hand-in-hand with the

protection of the public interest. The review of the

Enterprise Law's implementation shows that we have

made life easier for businesspeople, at the expense of

many other people. A number of “ghost' enterprises have

� I find that the CIL reflects less business freedom than

the current Enterprise Law. The CIL maintains strict

State control over investment projects, by classifying

them into four categories, of which three require

appraisal and licensing. Some people argue that State

control is necessary to limit the number of “ghost” firms.

But this is kind of thinking is wrong, because establishing

and registering an enterprise is an individual's right. The

fact that some enterprises fail very quickly is common in

a market economy; just because the State does not have

the capacity to keep track of company closures does not

mean it should restrict business freedom. Instead the

focus should be on strengthening the capacity of State

agencies to cope with changes in the business

environment. Adding more control does not guarantee

against inefficiency and waste, as many SOEs have

demonstrated. Clearly the solution needs to be found

elsewhere. To successfully carry out public

administration reform, the State should minimize its

involvement in the activities of businesses–that should

be left to the investors themselves. If private investors

need to appraise their project's feasibility, they can enlist

the help of banks or independent auditors. Vietnam has

been set up to illegally trade VAT bills, and many fake

projects have been formulated by people who just want to

raise money and then disappear with it. There is an

urgent need to restore corporate social responsibility and

ensure financial security in business. The draft CIL will

enable the State to better handle registration and

implementation of investment projects. The introduction

of investment registration procedures is a nessessary

measure to address these “bogus” enterprises who cheat

customers. Those enterprises which exist only in paper

will be inspected and punished. The draft stresses the

supervisory role of the State and the implementation role

of Ministries, as well as the role of investment inspectors.
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Creat ing a uni form lega l

framework for investment activity

One of the most important

commitments Vietnam has made to

accelerate the country's bid for

closer international integration,

including WTO membership, is to

remove discrimination between

investors based on ownership

origins. To date, a number of reforms

have been enacted, including

removing: i) the dual pricing regime

for key inputs; ii) compulsory

r e q u i r e m e n t s o n

importing/exporting, or domestic

content; and iii) restrictions on

technology transfer and hiring

employees. These efforts, though

significant, have not completely

levelled the playing field for

domestic and foreign investors, as a

fundamental difference between

those two groups rema ins

embedded within the current legal

framework–while foreign investors

must obtain an investment license,

which strictly defines the scope of

their operations in Vietnam (under

the Foreign Investment Law),

domestic investors can operate

more freely in any sectors not

prohibited or restricted by law.. The

new CIL, however, will be applied to

both domest ic and fore ign

investment activities alike, thus

unifying the legal framework for

investment in Vietnam.

Under the current FIL, the

investment licenses issued to

foreign investors strictly limit the

scope of their activities. The new CIL

will eliminate most of these

limitations, giving foreign investors

the same kinds of rights that

domest ic inves tors a l ready

enjoy–the right to decide where to

invest, under what legal forms, and

h o w t o m o b i l i z e c a p i t a l .

Furthermore, the CIL will allow

foreign investors to conduct

business in all sectors not prohibited

or restricted by the law, as defined in

a 'negative list' and 'restricted list'.

The new law will also allow foreign

investors to register their activities in

multiple business lines, with the

freedom to choose the most

appropriate legal form for their

enterprise. They will also be

al lowed to conduct indirect

investment in company shares,

More freedom for foreign

investors
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bonds, through onshore investment

funds and financial intermediaries.

The most current draft of the new

CIL creates new definitions of types

of investment, and requires

additional registration and licensing

procedures that, to date, have not

existed for domestic investors. In

addition to registering their company

under the Enterprise Law, domestic

investors will now need to register

any new investment project.

Moreover, any investment with a

value over VND 5 billion in the

“ordinary” projects category will

need a registration certificate;

investment projects falling under

any of the other three categories will

need to be appraised before an

investment license is granted.

In the debate on the CIL in the last

few months, this is the biggest issue

of concern among the local business

community. Questions revolve

around the lack of clarity behind the

definitions of the various types of

investment. In addition, investors

Less favorable conditions for

domestic investors
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(1) A 'negative list' is a list of prohibited sectors and a 'restricted list' identifies those sectors where
people may invest if they satisfy certain conditions. These replace a 'positive list' which states
those sectors where investment is permitted.
(2) The draft law groups domestic investment into four categories - ordinary, conditional ordinary,
important and nationally important.
(3) FIAS/MPDF, Investment Incentives and investor protection in Vietnam: Opportunities for

feel that these new requirements are uncessarily

cumbersome and will result in less transparency.

Investment incentives are often to be found in a

country's investment promotion policy, as a means to try

and attract greater inflows. At present, investment

Unresolved issues in the current draft law

incentives in Vietnam are generally granted based on a

company's investment plans, usually before investment

actually takes place. This is contrary to international best

practice, in which investment incentives are granted on

a “perfomance” rather than “expectation” basis. This

has been an ongoing debate during the drafting process

of the CIL. As of mid-August 2005, there has been some
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