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Mechanisms to determine the price of
Land-Use Rights (LUR). Under the current Land
Law, the prices of LUR are determined solely by
the State. The revised drafi Law allows for

application of additional market-oriented
measuras 1o determing prices of LUR, including
auction, competdive bidding, valuation Dy an
sxfemal consullant, ete. On one hand, this is
congidersd & posifive development by Ihe
business community, 25 1 creales a fexlble lsoal
Trameswark i which the market rules of supply and
demand appdy 1o property fransactons. On the
oiher hand, i raises concerns among
businesspaople in terms of how these diferent
pricing machanisms will be applied, and whether
they will be consistent and faér, For example, the
price that a company pays for LUR to the State
through auction or competifive bedding or to
individual transferors s the market price;
however, if the company uses its LUR in a
pusiness transaction such as capital contribution
in a joint-venture, as mortgage or as collateral,
the price can be determined by ihe Siate
framework, which might be significantly lower
than the marked price,

Ownership of land. The draft Land Law re-
confirrns public ownership of land, and the role of
the State as the reprasentative with the wiimate
authority to dispose of and benefit from land, These
is ongoing debale regarding this issue of
ownership. There are some who argue that since
the State recognizes a LUR owners right to
fransfer kand, lease it to another parly and
confribute it as capdal for a joint vendure, efc., in
essence, this maans that the Siate recognizes
privale ownership of land; thus contradicting the
stipulation on public ownership of tand. Others
argue that the issus of public or State ownership is
il the care prablem, and thal debating this paint
will not resolve the land issuss in Vistnam. In a
discussion forum on the draft Land Law. several
parbeipanis staled that the core problems that
need to be resoived are peor land planning and
administration, and the lack of a thorough
reseasch effort fo wnderstand fand issues
{VMExpress 15 Augusl 2003).

Autherity of land planning, allocation,
leasing and pricing. Under the current Law, the
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Implications for the Business Community

In the 10 years following its enactment in 1993, the Land Law has been revised twice in 1998 and
2001, and is currently undergoing its third revision; this revision is considered to be the most
comprehensive attempt to bring the Law more in line with the practical requirements of a market-
oriented economy while clarifying and strengthening the State's role in managing land resources.
There are ongoing debates as to how the Law should be revised amang various circles, due to its
extensive impact on business activities as well and citizens' lives in general, Balow is a summary
of the major changes between the current Law and the proposed draft Law and their potential

impact on business activities,

power {0 afocate and lease LUR belongs to
provincial authorities. Under the new draft Law, the
suthority to allocate and leass land io houssholds
and individuals is delegated to the kower level of
sdménisiration [i.e. disirict, town or provinciaHeve!
city], bt for businesses. that authaorily siill remains
gt the province or centrablaval cily, This new
delegation of authorty gives local government
more power Lo decide on investment projects in
their locafities, however, it does raise the quastion
a5 to whather the stpulaton wi# hinder business
growth. as some businesses may purposely
remain small and informal {e.g. choose to remain
household businesses rather than registering as
companias ) in order fo gain easier acoess o LUR.

Under the draft Law, Provincial People's
Commiliees are suthorized o annualy delerming
& pricing structure far LUR in their own province
{based on the Central Govemmenf's framework).
On one hand, this stipulation provides locat
autheriies with flaxibility in sefting LUR prices to
altract and encodrage investment, On the olher
hand, i raises the question that if tand prices are
subjectto change every year and can differ greathy
betwean provinces, will Dusinesses that have
made long-term investments in infrastructuse on
tand an paricular provinces be sl risk?

Rights of land-users under different
leasehold terms. The drafl Law stipudates that
tand-ugers who renl land on an annual basis wil ne
fonger have the nght to fransfer sub lease,
maorigage or conlribule the LUR as capital, ek,
whereas land-users who have been alocated land
fand have paid a land-use fee] confinue 1o have
these rights, How will Dusinesses that currently
vy renton an annual basis land be affecied f thay
lose these nights7 Will those who have bought or
inherited properties on shortderm leasehold land
e guaranteed first priceity fo continue renting fram
the Stale? If so, what wil the rental price be?
Moreover, the drafl Law reguires businesses that
wand 1o acquire LUR throwgh aliocation o pay the
land-use fee up-froni and in-full, which wilf
cerfainly increase initial invasiment costs for
all businesses. Will smaller businesses thal
do nob have the capitsl to pay up-frond be
disproportionately disadvantaged?

Repossession of land by the State. The
draft Law stipulates land will be repossessed if a
proposed mvestment project does not put the land
into use within 12 months of the date of
Allncationfease aporoval, or falls over 24 months
behind the onginal ‘mplementation schedule.
Although the purpese of this stipulation could be to
animize the possibillty of bisinesses speculating
an land ralher than using it for produciive purposes.
it also creates concerm among businesses because
lhere may be unawedable delays in project
implamentation, businesses will lose a lot of the
rrongy they have invested for the LUR and on the
larditseffifthe land is repossessed.

Capital gains tax on transfer of LUR. This
tax will raplace the current LUR transfor tax, and
seems o be intended o reduce land speculation
and increase the State's 1ax revenues. Businesses
are jstifizbly concemed about the specific rate of
thds tax [which is not stiputated in the draft Law] and
how the Tax Authory wil determine the transfer
price upon which the tax will be caleulated.

“
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Mechanisms to determine pricing of Land Use Rights (LUR)

The draft Land Law allows for more market-oriented measures to determine the pricing of LUR, such as auction, bidding, self-determination and
registration, etc. This being the case, why does the stipulation that the State determines land price still remain? Would this result in inconsistent
implementation; for example land users pay land-use feas to the State based on market prices, but the Stale compensates fand users at the State's
determined price inin the case of reposession? in addition, does the new stipulation that allows for all parties to negotiale and agree upon a price for

the transfer of LUR create difficuities for State authorities inland repossesion and site compensation for investment projects?

® The prnciple that the State determines land prices remains in the new draft Law] in osder to facifitate uniform

government [and administration. Also, when land price is not determined by measunes such as auction and bidding, efc.
the State regulated price will be applied. The draft Law stipulates that the State determines land price, but J think] that price
should be ciose o the markel price. The allocation of land accompanied by the collection of land-use fees and land
confiscation will utilize the same pricing mechanism, The stipulation that allews for negotiation on transfer price will benefit
investors, especially SMEs, as it allows them to negatiate direclly on LUR transfer prices, and o chear land for project
implementaticn on their own, a5 long as the land is used for its approved purpose and is consistent with the Stata's land
pianning regulations. The State will only focus on site clearance forlarge investment projects.

o His Excellancy Dang Hung Vo - Vice Minister of Nalural Resources and Enviranment,
Member of the Land Law Drafting Commitee

® For businesses, | believe thal the most transparent and falr way to determine land price is through auction o bidding, so | very much welcoma this naw
stipudation fin the Law]. What's important is that the implementation of auction and bidding is serious and transparent, £0 a5 to ensure fair resuits.

Stipulations on ownership of land

Mrs. Ngo Thuy Hoa - Direcfor, Thai Hoa Tea Company
e

The Law allows for transfer of land-use rights, and the draft Law accepts market rules in determining land price. Are these stipulations in

conflict with the principle thatland is publicly-owned?

® The root cause of many of the problematic
isstees relalting foland law in Vislnam is the fact that
notwithstanding the transiton fowards 2 maore
market-ohented ecanomy in Vielnam, iand is stil
conzidared as being adminsteredimanaged by the
State on behalf of the people.  This leads to a
confused sysiem of legal ownership of land and an
unsatisfaciony postion with regard 1o the fitle fo
lard, This concepiual proslem results in confusion
and hias hindersd the development of anything like
areal properly rarket in Viaknam. The govarment
may comsider addressing tis by reducing the
many distinctions between differant types of Bnd
holding in Vietnam, forexampde land afocation with orwithout payment of fees, land
leases et and the varying rights periaining fo such iand holdings. Cwne can
compare the confused system in Vistnam with the concept of land ownership in
Hong Kong, forexample, where althaugh thens is no outright freehoid ownership of
[and, thera i2 a simple systarm of leasehold Ble urdor which 1 is clear exaclly what
tithe wou hold o dand, for hows long and for what purpose the land in question may be
used. This provides the ceraindy that invesiors are looking for without the need to
provide for cutright freshold ownership ofland,

M. John Hickin - Solicitor, Johnson Stokes & Master, Chairman of the Brilish
Buginass Group m Hanol and Participant of the Propedy and Tourdsm sib-working
group ofthe Welnamn Business Forsm

Rights of land users under different leasehold terms

® | think the Stale should recognize private
lard ownership. because n practice as well as
irvmany legal slipulations, the Stale has already
recognized many of the concepls of private
lard cwnership, such as the nght to fransfer
LUR, dispose of [LUR), or sall fand throwgh
auction. atc. Therafors, the Stale might as well
officially recognize private-ownership of fand
sooner rather than [ater.
Mr La Anh Tu - Direcfor, Le Hisp Imewco
Con Lid, Power Tube Manufacluring Faclory

® Il should be noted that the aflocation of land by the Stale is
accompanied by conditions redated to the purpose and length of use, thus
fhe transfer of LUR should maintain these conditions. In addition,
“auction” should be understood not as the auction of land, but the auction
of LUR with certain conditions; these ase conditions refated to the lamd,
nof related the markel. Therefore, there is no conflict between the
concepl of public-ownarship of land versus the application of market tools
and rules for aconomic developmant.

Vice Minister Dang Hung Vo

® | think the stipulafion that gives mone rights
1o the land-user who is allocated land and
pays a land-use fee compared to the land-
user who rents land on anannual basis is fair,
because in the former case, the land-user
Fas to pay the enlie fee up front for he entire
tepse period. The leass price in this case
should be loweer than, or at mosi equal to, the
fand-user who leases land annually. This
way, businesses will be able o choose the
type of lzasehold they prefer, based on thair
own cash flow. Personally, | prefer land
alfocation and paying the entine fee up-front; | justinclude that amownt inte
calcutating my initial investment, ard hen am able to procesd with my
long-term invesiment plans with confidence. The Stale also bensfits
because it receives money quickly and can make fong-term |and plans.
Mrs. Ha Thi Vinh Director of Quang Vinh Ceramics Co. Lid. (Simeo}

& Both the curment Law and the revised
draft Law make stipulations on the various
typas of fand allocation and land leage, with
varipus rights and conditions attached,
These sfipulations are too complicated [io
undarstand], even for govamment officials,
and therefore creale room for comuptian in
implemantation. The State showld congider
adopting land lease as the single way for
businesses fo obfain land, and lessess n
alf cases should have the same rights with
regard o the land. In fremole] regions where there are aconomic
develnpment issues fo consider, the Stale could adjust fease prices
accordingly; for example, the rental price for agriculiural fand could be
subsidized or even be nil [ remote areas].

Dr. Le Xuan Ba Vice Directar, Central Instifite of Ecanomic Managament

& Position Paper en Land and Tourism submitted by the Land and Tourism Sub-group to the Vietnam Business Farum, June 2003: A4 [and wsers should
hawe the same righis because even for thase paying rent annually, if they sublease or conbribute LURS as assets, the price would be adiusied by the partes inany
case totake into consideration the annwal rental.
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Viewpoints —

Land-lease tenure

e ® Tha first major land-related issue for investors in industrial zores and export processing zonas which we would like the draft

Law bo address i that of land-ease enere, invesions in infrastructurs development for EFZs and (25 are afiocated land or given
the right fo lease land for & specific ime perind, usually 50 years. When these investors sub-zase land fo [manufacturing]
businasses thal than build faclories on the land. the maximurr tarm of this lease can only be for the remaining peried of the
original lease, for example 35 or 40 years, However, the manufachening businesses may have operating Beenses thal arg
valid for longer than fthe 35 or 40 years), and ars not guaranieed they will be able to continue leasing the land for the
ramaindes af the validity of their oparating licanse. In addiion, this time gap creates dificulties in the calcutation and payrrant
of tha rant,

o [ Le ThaiHy - Head of Administralive Depariment of the Ha G Minh Cify

Export Processing & industial Zones Authordy FHERPZAT

& The State should allow kanger land-lease tenwres for forsign investors. Currently foreign investors are allowed to operate
a buginess for 30 1o 40 yaars on averags, after which they hawve to transfer the infrastruciune and facilities to the Viatnamease
partner. Inthe real estate business, many jointventures don't see a profit urdil this time pericd [of 30 to 40 years] is up.

Mr. Lai Boon Tuck Direclor, Grand Horizon Joint Venture

® The Law allows & maximurn land-lease tenure of 30 years, and we applied for a 50-yeariease, but only gol approval for a
Hl-vear lpase, Af present, the specific regulations on lease-lenura ang not clear, For a [manufacturing] business, a term of
30 years is too short, A short lease-term causes businesses io shy away from making large investments, speeds up
depreciation which increases produclion costs, and reduces competitveness; businesses are not comfortable to make
lang-tarm investmanis. Mrs, Miga Thuy Hoa

Site clearance costs and rent
.

@ Tha other issue of concem for investors in EPZs and 175 is the fact that site clearance and compensation to displaced housaholds is both time-
consuming and expensive. which results in higher rents, affecting the overall business environment. Furthermore, because ilis so expensive o clear land
and compensate households, there is not encugh monrey [eff to imeest in necessary infrastrecture, such as a good wasle-water ireatment system, plants
and greenary, environmental profection...as a result. the quality of infrastructure of EPZs and 125 is very poor. We strongly bebeve that it should be the
State's rofe to manage fand planning and site clearance, so that businesses can focus on infrastructure investment, and the Law shoukd address this
{roraughly. [The State should also] make a distinction between rue infrastruciure developers and [short-tarm] real estate investars, and mose favorable
incentives should be given to infrastructure developers, which would help create a better investment environment.

Or. Le Thai Hy

® Under current regulations, businesses incur many costs in addition bo renton fand, such as compensation for site clearance, fees for changing land-use
purpose, providing amployment to displaced farmers, ete, thal ase unknown at the outset, making itimpossinle for a buginess (o determing accurate tatal
investment costs at the cutset. Thers should be a way to price rent so that it accounts for these other costs, so that businesses can accurately estimate
{eir costs.

Mrs. Ha Thi Vinh

Land planning, allocation, lease, pricing and LUR revocation

& The revocation of LUR (where land is not put into use within 12 months or [he project's progress is more than 24 months
behind schedule) may be appropriate for the objective of minimizing land speculation, bt is inappropriate from a legal
perspective. Itis using an administrative measure ko negate a legally accepted contractual agreement. For example, fan
invastor pays land-leass rental for 10 or 20 years, he should have the right to morigage this land leasshold, and bankars
should be legalfy allowed to take it as a morgaged asset. When the State repossesses the land, how will the investor ba
compensated? And how will bankers' rights be profecled?

Mr. Nguyen Duc Vink - Chief Executive Officer, Techcombank

® The stipulation lo revake LUR (of land) that is nof ufiized within 12 months or where investment plans are delayad over
24 months is appropriate, because in practice a number of both local and foreign-owned businesses apply for land [t
speculats | and self rather than for aciual manufacturing or investment purposes. There has been a lotof talk about
how we expect ransparency and honesty on the part of government officials, we should alse talk about expacting
integrity on the part of businesses. The only thing the draft Law still lacks [with regard to the issue of repossession] is
clarification on haw businesses that have already paid réntorland-use fees up-frontwould be compensated.

D Le Xuan Ba

® | agree that the authority to allocale and lease land 1o businesses shoukd lie af the provincial or city level, because managemant ability is still limited at
tre local [district and commune] level. nat to mentian the prevatence of corruption [al this kevel] is still high. Whal's mostimpaortant is the strict and imely
implementation of the decision that is made. Take my company's case as an exampls - we appied to lease land in Hung Yen provines near our head
office, ard got approval quickly from the provincial guthority. But its been almast two years now, and the district and commure guthorities have not
yet implemented this decision, and we still have not been able access land for production [in Hung Yen province], When we applied 1o lease fand in
Quang Ninh provirce, it was also approved quickly al the provincial level, and only five months later, we were able to access kand and starl our
invesiment project. Mrs. Ha Thi Vinh
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Capital-gains tax J—
® | appreciate that the aim of this new taxis o reduce land speculation, which Hthink is good. However, how this tax is applied in practice needs o take info
account the nature of the banking business, The primary objective of bankers when taking LUR as coltateral is to have recourse in case the debior
defaults. Therefore, if a bank sells mortgaged [and, the money from the sale would need to cover both the principal and inlerestowed on the loan, and only
any profit on top of the recoveresd principal plus inferest should be subject to capital-gains tax,

Mr. Nguyen Due Vish
S

& With regard to land administration and land afiocation and leasing, | befisve the most business-fsndly method would be a “one-slop shop” opsraled by a
consulting or service company under the Depariment of Planning and Investment, Several provinces including Hung Yen and Phe Tho have adopled this method,
and itis quite convenient for businesses. This idea should be replicated throughout the counlry. Mr. Le Anfi Tu

& Through the Vietnam Business Forum | have been invalved in revigwing and making recommendations on the dealt Land Law o the Government of Visinam,
and in general terms believe thal the govemment has made some progress in improving the system of land tegistation and the queston of land adminigiration
One recent specific example is the introduction of Circulas No, 032003/ TTEEBTP-BTNMT jointly sued by the Minisiry of Matural Resources and Enviranment
and the Minigiry of Justice on July 4, 2003, providing guidefnes for the precedure and order for registering and providing information about morlgages and
guaraniees by way of land-use rights andfor assels attached o land. However, there ara a number of fundamental issues of serious concern to investors that are
not addressad by the revised draft Law. One of the main problems in Vietnam lies in the inconsistent and unpredictable appéication of the land law and is systam
of implamenting raguiations, which creates a business emironment that is neither stable nor predictable. Thare are stil too many inconsistancias in policy that
plague iand matters, as well as too many different ways to interpret and apply the various legal documents concerning land in Vietnam. The posibon would be
improved dramaticay if there were to be a more consistent and coherent body of law on land issues, and a single government agency in charge of fand
adrminisiration, unlike af present, whese many different agencies and organizations inchuding the Ministry of Natural Resources and Environmeni, People's
Commitiees ineach ocaity. etc. have responsibility and authonity inland matters. M. Jodwr Hickin

& The Draft Law facks a stipulation on a statute of Emitations for the State’s land-use plans. Land plans are often announced bt then not imgdensented for a long
fime, which makes i difficult for businesses and mdividuals who want to make investments to do so confidently. The Draft Law needs to specifically address this
issue. M. Le Quang Minh, Nafional Assembly Delegale Can Tho Province

& The revised draft Land Law seems to have the immediale objective of cooling down the land fever; this phenceenon on one hand i not ideat, bubon the other
hand, it reflects the reafity of the market. What is most important is that this Law affects almost every type of economic transaction, especially banking
transactons. Approximatety 40% of Techcombank's transactions are relaled 1o guarantee and mortgage of land-related rights and assets altached to land; this
figuere coufd be even higher in offver banks. With the increasing development of new banking products and senvices such as morigage lending, this ratio is Tkely to
increase (elsewhers in the world, this ratio normally ranges from 50-60%). Therefore, lawmakers should think carefully about achieving an immediate objective at
the expsnse of nepatively affecting the much mons important and langer business environmend, or a5 we nomally say, "illing the rat {buf] breaking the jar in the
process.” An unstable business environment notonly impacts foreign directinvestment, but is atsc very bad fos local businesses,

in my opasion, fram @ banking perspective, the fop three issuss that need immeadiats resolution in the lega! framewark pertaining to land-related transaciions
arer 1) the enclear legal definition of land-ownership and land-use rights, which resulls m the Smited volume of kand thal can legafly be wliized In economic
Iransactons; 2} the fact that implementation of laws and regulations are poordy coondnaled and inconsmstant bebween minisiies and localities; and 3} the
implamentalion and enfercement ofiegal decisions is poor and hensfons fails to provide confidence and securily, especially for bankers and creditors,

" : . Ar. higuryan Dus Vinh
Other changes that positively affect business environment...
SRR
The draft Law afso conlaing new slipulations Ihal may help promole a healthy real estate market and creats a befler business environment, Including:
& Regular pariodic public announcement of Siate and-use plans and prices;
& Land thatis used for infrastructure purposes inindustrial zones will not be charged a land-use fee;

# More businesses will be able to apply for land allocation from the State. The cument Law ondy allows Businesses operating in infrastructure and residential
construction projects to be allocated land; companies in other sectors mast lease land. The revised draft Law allows for businesses of all types to choozs
hetwaen gpplying for land allocstion [and payving & land-use fes] orleasing fand on an annual basis.

@ The revised Draft Law allows forsigners and overseas Vieinamese who have invested in Vietnam or who intend (o reside long-lerm in Vietnam fo oblain
land-usa nghis or lease mahls on ferms and condibons hal are almost on paswith Vieinamass businessss.

® The fimits on the amount of land for agricutural purposes that an individual or company may lease (in excess of allocated |land} ara lifted in the naw draft
Law, This new stipufation enables businesses and individuals bo operale large agrculiural and farming businesses.

Other specific recommendations

Reference Information

The full text of the revised draft Land Law
and he Mational Assembly's plan 1o gather
feedback and recommandations was published
on the 1 August 2003 issue of Nhan Dan
(People) newspaper. Any individual or
instifution can send comments on the ravised
draft Land Law 1o the Matonal Assembly Office
al 37 Hung Vuong St Hanoi, beiore 20
Sepiember 2003,
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