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Corporation Being able to resolve commercial disputes quickly, easily and efficiently is important to give business the

Wiorld Bank Group confidence it needs to invest and expand. Unfortunately this is often difficult in Cambodia where both formal
and informal systems of dispute resolution are not well developed.” Going to court is rarely considered viable
by entreprenenrs, but other informal dispute resolution options also have major flaws. Consequently, many
businesses choose to ‘cut their losses” and walk away from disputes rather than pursue their legal rights and
entitlements.

WERCHIC PHYATE SECTOR DEVELOPMENT FACLITY

Omne step that the Royal Government of Cambodia is taking to improve Cambodia’s commercial dispute
resolution system is to introduce commercial arbitration, and currently several development partners are
helping the Ministry of Commerce to consider establishing a National Arbitration Center?  This should be
a positive step. The experience of many countries, including those with sound judicial systems, is that the
introduction of commercial Alternative Dispute Resolution (ADR)  mechanisms helps improve the business
environment by mafking it easier and more qﬁ’ectz've Jor businesses to resolve disputes. If established however, it
will be paﬁm//ar ly important that the Center is fazr, independent, efficient and effective from its first day of
operation in order to generate demand for its services and build the trust of the business community.

The concept and practice of arbitration are culturally well understood in Cambodia. One of Cambodia’s
most successful legal reforms is the Arbitration Council, a labor arbitration center that has been highly
¢ffective at resolving labor disputes since it was established in 2003. The Arbitration Conncil demonstrates
that it is possible to establish a high quality ADR institution in Cambodia that is effective and corruption-
free, and provides an indication that the business community may be willing to use arbitration (and media-
tion) to resolve commercial disputes.

Why Being Able to Resolve Commercial Disputes is Important

Business is always about balancing risk against potential reward. However, when the business environment is unstable
or unpredictable, measuring risks and rewards becomes more difficult. For this reason having a sound legal system
that provides clarity and a platform to conduct business is important to promote investment and economic growth.
Countries with poor legal systems and weak or complicated commercial

dispute resolution mechanisms tend to have slower rates of growth, M
than they would if their legal system worked better.* This is because ~— _—

) ) ) ; o _ The Business Issues Bulletin provides
* This Business Issues Bulletin outlines key research findings from as yet unpublished those interested in business issues with a

researchhon commehrcial dispu(;es ind Ca_unbodi%’s five_ Iargefs; cit‘ies carried o_ut b_y IF_C- short summary and analysis of a particular
;\/IPDF. Tltg re;s_earcI \;vas clontucdte WI; ta wi de vgnet);lo ) usmejses ?rr]\glng in sag topic affecting the business environment in
rom multi-nationals to sole traders, but predominantly focused on Khmer owne Cambodia. Also included are opinions on

and managed businesses. topic from a number of relevant stakeholders.

2 Article 10 of the Law on Commercial Arbitration (enacted March 2006) requires the

Ministry of Commerce to establish a National Arbitration Center for the resolution of The Bulletin is published with support from
commercial disputes. Both IFC-MPDF and the Asian Development Bank are assisting the Mekong Private Sectqr Development
the government to consider the possibility. Facility (MPDF), a multi-donor funded

initiative managed by the International
Finance Corporation (IFC), the private-
sector arm of the World Bank Group.

3 ADR usually refers to either mediation or arbitration, or some combination of the
two. Business Issues Bulletin #9 (2006), focused on ADR, and copies of this Bulletin
are available from IFC-MPDF.

The statements and opinions presented
here are only meant to provide additional
reference material and do not reflect the

4 There is strong evidence that countries which have weak legal systems and/or poor
commercial dispute resolution systems have slower rates of growth than they would
have if their legal system worked better. There is also strong evidence that improving . L -
the legal and commercial regulatory environment is likely to provide a significant official opinion of the Mekong Private Sector
and measurable benefit to rates of economic growth. See for example, the World Development Facility or of IFC.

Bank Doing Business Reports or, ‘Courts’ - S. Djankov, R. La Porta, F. Lopez-de-
Silanes, A. Shleifer, Quarterly Journal of Economics (May 2003).
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businesses are more reluctant to enter into contracts or
commercial arrangements when they lack confidence
that they will be enforced by the legal system, which in
turn tends to lead to slower growth and distortions in
investment activity.

In Cambodia’s case although it is very positive that eco-
nomic growth has been strong for several years, a bet-
ter legal system may have encouraged a wider range,
and perhaps even a higher rate, of investment than oc-
curred. Looking to the future, improving Cambodia’s
commercial dispute resolution systems and its legal sys-
tem generally will be important for Cambodia to main-
tain its impressive growth over the long-term, and it is
why the introduction of commercial ADR is a positive
step.

Resolving Commercial Disputes — What Do
Businesses Currently Do?

In the event of a commercial dispute, Cambodian busi-
nesses usually perceive that they have a limited range
of dispute resolution options, which include: negotia-
tion; applying informal pressure via a powerful third-
party (a patron); or going to court. Confronted by these
choices, businesses frequently choose to walk away from
a dispute (ot to accept a poor settlement) rather than to
take further action such as calling on the assistance of a
third party or going to court.

Negotiation is the first step Cambodian businesses usu-
ally take to resolve a dispute, and most businesses say
that the lack of effective and reliable alternatives makes
negotiation the best (and often the only) way to achieve
a satisfactory result. Many businesses also say that for
less serious disputes when negotiation fails it is generally
better to ‘cut your losses’” and walk away from a dispute
than to incur the additional money and time costs asso-
ciated with going to court or enlisting the help of a third
patty patron.

In recent interviews with IFC-MPDF, businesses said
they rarely consider going to court a worthwhile method
to resolve commercial disputes, and almost every busi-
ness leader interviewed stated that they would not con-
sider doing so unless it was absolutely unavoidable. In-
deed it is quite rare to find a business that has ever
taken a commercial dispute to court, and many busi-
nesses (particularly smaller ones) say that they would
not normally even consider going to court. Every busi-
ness owner perceived the legal system to be flawed, slow,
expensive and unfair. It appears that these negative per-
ceptions are so strong and widespread that even if the
court system were to improve considerably it would still
take many years to repair the business community’s dam-
aged confidence and trust.

Rather than going to court, most businesses say they
would consider turning to an influential and powerful
third party (such as a government official or other au-
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thority figure) to help resolve a dispute. Relationships
of patronage are a longstanding feature of Cambodian
culture and there are consistent reports that even
Cambodia’s largest businesses prefer to have commer-
cial disputes privately and informally arbitrated by a
third party rather than go to court. Outside Phnom
Penh, a significant number of businesses report that
provincial or commune leaders often act as dispute
mediators. Generally, businesses say that when a patron
provides dispute resolution assistance it comes at a high
price, both in dollars and in terms of reciprocal obliga-
tions. Although businesses report a preference for using
third-party patrons rather than going to court, in prac-
tice most businesses say they would be highly reluctant
to use a third-party patron as they believe the likely
costs would generally outweigh the somewhat unpre-
dictable benefits of such assistance.

Making the National Arbitration Center a
Success

We all want a National Arbitration Center that operates ro-
bustly in the interests of the private sector and the country.
Involvement of the private sector in the design of the Center
through consultation will encourage businesses to use the services
offered by the center, and this will be one of the keys to making
the Center a success.

Mzr. Eric Haythorne,
Lead Legal Counsel, World Bank Group

In compliance with the spirit of the Law on Commer-
cial Arbitration (2006) the Ministry of Commerce has
recently begun consulting with the private sector and
other stakeholders on the sub-decree and the design of
the National Arbitration Center, and IFC’s international
experience establishing ADR institutions indicates that
this initial design and establishment phase requires care-
ful consideration and planning if the Center is to suc-
ceed. Based on IFC’s experience a number of key suc-
cess factors are detailed below.

® The Center meets private sector needs

The National Arbitration Center is intended to be an
institution for the private sector. However, unless the
private sector is genuinely consulted and is able to pro-
vide input to its design and operation, it is unlikely that
the Center will effectively meet private sector needs.
Because the Center will rely on voluntary demand for
its services, failure to meet the needs of the private
sector would threaten its viability as business would be
reluctant to use it. The Ministry of Commerce has indi-
cated that the business community will have the opportu-
nity to provide meaningful input throughout the design
and establishment of the Center, and especially for the
sub-dectee that will establish and desctibe how it is to
operate. The Ministry’s determination to involve the
ptivate sector is very positive and should also help to
generate awareness and build confidence in the Center.
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* Independence

1n my opinion, an arbitration center needs to be independent and
Jfree of corruption if it is to be a success and to benefit business.
An arbitration center run by the private sector would be most
appropriate becanse it wonld help ensure independence from the
government, and reduce the risk of corruption. Having high
quality staff is also important and recruiting effective staff by

roviding competitive salaries will be vital to the Center’s success.
bz /g conzp

H.E. Nguon Meng Tech,
Director General of the Phnom Penh Chamber
of Commerce

The National Arbitration Center must have a good repu-
tation for independence if it is to generate demand from
the business community for its services, and businesses
state that unless the Center is completely independent
and impartial they would be unwilling to use it. An
important signal of the Center’s independence will be
the Government’s public withdrawal from any active or
indirect participation in the Center’s management and
operations once it is operational.

* Well governed and well managed

The National Arbitration Center needs to be well gov-
erned and well managed in order to inspire the confi-
dence of the private sector. Checks and balances are
necessary to ensure that the Center’s Board of Direc-
tors is answerable to its members, and that effective
rules and systems exist to ensure sound day-to-day man-
agement. A sensible balance needs to be struck be-
tween the governance role of the Board and the day to
day management of the Secretariat that will be respon-
sible for practical but vital matters such as case man-
agement, assessment of membership applications, and
public relations. It is important that written procedures
and policies guide the Center’s actions and that deci-
sions are always properly justified in writing;

* Respected, high quality arbitrators

For the National Arbitration Center to be a success the most
important thing is that arbitrators must be highly qualified and
their decisions must be fair. Businesses who bring disputes to the
Center must be satisfied that its decisions are fair, reasonable,
and uphold the law. This will promote compliance with decisions
and reduce the chance of appeals. In time, making good deci-
sions will build the Center’s reputation and give the private
sector greater confidence in the NACY services.

H.E. Mao Thora,
Under Secretary of State, Ministry of Commerce

The heart of any good legal institution is the quality of
its decision-making. Arbitrators must be independent,
and the people who are initially selected as arbitrators
must be the very best available in Cambodia. Prefer-
ence should be given to those who already have arbitra-
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tion experience or have experience working in commer-
cial law and in business. A wide range of people should
be selected for the first group of arbitrators to demon-
strate independence and competence. If the initial se-
lection results in a narrow pool of arbitrators, there is a
high risk that the institution will be perceived to be com-
prised of poor quality arbitrators or ‘stacked” with arbi-
trators who lack independence.

We should work step by step to establish the National Arbitra-
tion Center to matke sure that good arbitrators are in place, and
that the reputation of the Center is sound. One of the ways to
promote the Center and encourage the right people to register as
arbitrators may be to find international arbitrators to become
members of the Center.
Mzr. Tan Siah Yong,
ADB Consultant assisting the Ministry of Com-
merce to establish the National Arbitration
Center, and partner, Piah, Tan & Partners
(Singapore)

The Center also needs good, impartial systems to en-
sure that any qualified person can easily become an ar-
bitrator, and that there is no discrimination for, or against,
applications to become an arbitrator. Any decision to
reject an application to become an arbitrator must be
made in writing with proper justification for its rejec-
tion.

An advantage of arbitration over the court system is
that businesses can choose their own arbitrator(s). This
provides some protection from flawed or inexperienced
arbitrators, and helps ensure confidence in the ADR
institution. For this reason, it is necessary to make it
easy for the parties involved in a dispute to choose their
own arbitrator(s), including arbitrators from other coun-
tries such as Thailand or Singapore, provided they are
suitably qualified.

The success of the National Arbitration Center depends on many

Jactors. One important factor is to ensure that arbitrators are
independent. 1 think that a code of ethics for arbitrators wonld
contribute to ensuring that they remain impartial when making
decisions.

Mr. Ly Tayseng,
Secretary General of the Bar Association of
Cambodia

Arbitrators need training opportunities from local and
international trainers. It is important that training be
ongoing and compulsory for any registered arbitrator
to ensure that the Center keeps improving its standards
over time.

® Published decisions

Publicizing arbitral decisions would promote confidence
in the National Arbitration Center, help ensure that dis-
pute resolution is fair and assist to reduce the likelihood
that one of the parties may appeal an arbitral decision
to court. One of the ways in which the Arbitration Coun-
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cil has built credibility is by publishing its decisions.
Having decisions of the National Arbitration Center
publicized would help to demonstrate the trustworthi-
ness of the Center. However, due to the often confi-
dential nature of commercial disputes, identifying in-
formation will need to be removed prior to publication.

* Supported, not undermined by court system

It is important that the National Arbitration Center has
the support and involvement of key leaders of the ju-
dicial system and the backing of the court system. For
the Center to be successful, judges will need to enforce
arbitral decisions quickly and cost effectively. It is also
important that courts do not review arbitral decisions
except in the most extreme or exceptional circumstances,
such as when there is clear evidence of fraud or impro-

priety.

* Financial sustainability

Without a sound revenue stream it will be impossible
for the new Center to survive, and might threaten the
Center’s ability to act impartially and well. Initially, it can
be expected that the international community will need
to contribute funds to support the Center’s operation.
From a practical perspective, this further strengthens
the argument for a transparent and independent Center
as international organizations will be reluctant to pro-
vide funding to a weak institution. In the medium to
long term, the Center will need to build a revenue model
that generates sufficient income for the Center to be
self-sustaining;

Is Business Supportive of the National
Arbitration Center?

I think the National Arbitration Center will prove more benefi-
cial [to the private sector] than the court system. Because the
Center is excpected to have highly experienced arbitrators who will
be able to resolve disputes quickly it will mafke it easier and more
efficient for businesses to solve commercial disputes. Flowever, these
benefits will only be maintained if the Center is independent and
free of corruption, and if decisions made by arbitrators are en-
Sorced by the conrts.

Mr. Prom Visoth,
Senior Vice President and Head of Legal Divi-
sion, ACLEDA Bank Plc.

IFC-MPDF research in Cambodia’s five largest cities,
indicates that businesses strongly desire effective legal
reform and are receptive to the idea of the planned
National Arbitration Center, seeing it as potentially valu-
able alternative in the event of a commercial dispute.
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At the same time businesses were unsure whether they
would be prepared to use such an institution and ex-
pressed general concerns related to the Center’s likely
independence, and the cost, quality and enforceability
of decisions. Many businesses stressed that the National
Arbitration Center would need to be independent of
the government and the judiciary before they would
use it and that ideally it should be backed by a credible
and independent international institution to build stake-
holder confidence.

The success of Cambodia’s Arbitration Council shows
that Cambodian businesses may be willing to use and
accept arbitration, though it is important to note that in
the case of the Arbitration Council demand for its me-
diation and arbitration services is generated by the Min-
istry of Labor and Vocational Training which refers cases
to it. By contrast, usage of the new commercial arbi-
tration center will be voluntary, making it essential that
the business community’s in-principle support can be
translated into actual demand for the Center’s ADR
services.

Conclusion: The National Arbitration
Center—A Step in the Right Direction

IFC’s international experience shows that establishing
ADR institutions such as mediation and arbitration can
help improve the business environment by providing a
new and effective dispute resolution option. This kind
of reform is important in a country like Cambodia
where the weakness of the commercial legal system
deters the kinds of investments that could propel the
country to a stronger rate of growth than it currently
enjoys.

The National Arbitration Center has the potential to
make a significant improvement to the business envi-
ronment by giving businesses a much needed alterna-
tive to existing dispute resolution mechanisms. The
Center may also improve Cambodia’s business environ-
ment by improving business confidence, increasing cer-
tainty and demonstrating a willingness on the part of
the government to foster a better legal and regulatory
environment. While the National Arbitration Center
should be a step in the right direction, it is nevertheless
important to recognize that any new legal institution in
Cambodia is likely to face considerable establishment
challenges. For the National Arbitration Center, which
will rely on voluntary demand from business, the Cen-
ter must be independent, fair and impartial and provide
high quality cost-effective dispute resolution assistance
from day one or it is unlikely to be able to generate
sufficient usage to succeed.
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