





Table 13: Chronology of important de velopments in the Chispas case

August 1997

October 1997

December 1997

May 1999

December 2000

July 2004

July 2005

August 2005

Endesa Espafia opens power of attorney to purchase Chispas shares
The Strategic Partnership is disclosed and annulled

SVS fines the executives involved in the Strategic Partnership

The Civil Court of First Instance rules against the SVS

Promulgation of the PTB and Corporate Gover nance Law

Appeals Court revokes the Civil Court’s Judgment

Supreme Court ratifies the Appeal Court’s ruling

The directors pay US$5 million in fines and the case was closed.

Citizens owning shares, either directly or indirectly, are gradually understanding the
rules that demand compliance by directors and executives with duties of loyalty

and due diligence to the companies they direct and to all their shareholders. At

the same time Pension Fund Administrators (AFP) have played a more active role,
compared with the years prior to the reform, in corporate governance. With that has
come an atmosphere of greater confidence for doing business and better access

to capital. In short the judiciary, institutional investors, minority shareholders and the
business community have understood the importance of proper treatment of the
rights of shareholder, workers and other stakeholders.
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PTBS IN PANAMA: SOME LESSONS LEARNED
IN A PARADOXICAL SYSTEM

By Carlos A. Barsallo

1. INTRODUCTION

In Panama, the process for taking over companies registered at the National
Securities Commission (Comision Nacional de Valores, CNV) changed from a
total lack of regulation (except for rules to defend against hostile bids established
in Decree 45 of 1977, which is still in force and subsequently confirmed in Article
103 of Decree Law 1 of 1999) to an optional or voluntary public takeover process
introduced in Decree Law 1 of 1999, which established the CNV and regulates
Panama'’s securities market.

PTBs are, therefore, not obligatory in Panama and, in a stock market where the
concentration of shareholder control is in the hands of very few shareholders, they
are not essential as a takeover mechanism. Despite this nonobligatory environment,
PTBs are now a major feature of the Panamanian stock market. The following
discussion of the contradictory — and sometimes even paradoxical — features of
the history, regulation, and practice of PTBs in Panama will attempt to explain this
outcome and provide useful lessons for markets elsewhere.

2. UNIQUE CHARACTERISTICS OF PANAMANIAN PTB’S

PTBs are a new and increasingly popular phenomenon in Panama, nearly 20 percent
of the joint stock companies registered with the CNV have undergone a PTB.

In most cases, the shareholders were paid a total of more than $2.79 billion in

cash through public, transparent transactions. This development has caught the
attention of specialists and the

general public both in Panama In Panama, nearly 20 percent of the

and abroad. o ) ) )
joint stock companies registered with

the CNV has undergone a PTB.
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Table of PTBs Carried Out in Panama, 2000-2006

15/05/00 Banco del Istmo, S.A./ 15,172,536 7,738,007 1450 | 17.00 | 99.42 81,894,260
Primer Grupo Nacional, S.A.

20/11/00 Corporacion Incem, S.A./ 4,412,062 1,147,136 60.00 | 61.00 | 47.40 127,570,361
Shareholders

20/11/01 Corporacién de Cervezas 15,359,262 7,883,324 14.00 | 1850 | 91.58 260,079,160

Nacionales C. A; Bravarfa,
S.A.; Latin Development/
Shareholders Cervecerfa
Nacional, S.A.

5/11/02 CA Beverage Inc./ 3,844,114 (@) 12.00 | 14.60 | 99.60 55,899,568
Accionistas Cerveceria
Bard-Panama, S.A.

55899 Coca Cola de Panama 3,934,245 () 19.00 | 2255 | 95.77 84,776,095
Compahia Embotelladora,
S.A./Shareholders

9/02/04 Banco Continental de 3,368,677 1,718,026 16.00 | 16.65 | 99.60 55,864,118

Panama S.A./Shareholders
Grupo Wall Street Securities

18/10/04 Multi Holding Corporation/ 16,865,737 12,817,961 18.60 | 21.72 | 99.20 363,393,217
Shareholders

20/09/06 HSBC Asia Holdings B.V/ 33,629,730 21,859,325 | 48.50 | 52.63 | 99.98 1,769,578,703
Shareholders Grupo
Banistmo, S.A.

Reforming Corporate Governance: Experiences with Public Takeover Bids in Chile and Panama



2.1 CONTRADICTORY REGIMES

There are two sets of rules governing PTBs in Panama, with some contradictory
and at times opposing philosophies and objectives.

One set of rules tends to favor, or at least not to obstruct, changes of control.
That is the case with Decree Law 1 of 1999 and, especially, its enabling
regulation, Agreement 7 of 2001, which regulates PTBs. This latter Agreement
contains rules that facilitate takeovers of public corporations, or at least prevents
measures designed to hinder such transactions. Thus, from the time the takeover
target is notified of the PTB until the bidder announces the results, the board of
the company being taken over must refrain from conducting any operation that

is not part of the company’s routine operations or that is designed to hamper the
course of the PTB.

The second set of rules tend to make changes of control more difficult and to
protect those who run public corporations. This is the case with — and raison
d’étre of — Decree 45 of 1977, the “rules to defend against hostile bids,” which
applies both to companies constituted in accordance with Panama’s laws and to
those constituted under foreign laws that have their corporate headquarters, or
are authorized to do business, in Panama.

In both cases, companies impacted by these rules must have more than 3,000
shareholders (a majority of whom are domiciled outside Panama). Additionally,
these companies have to register voluntarily, or have been expressly registered
for that purpose, with the CNV when Decree Law 1 of 1999 came into force.
Finally, these companies need to have permanent offices in Panama, with full-
time employees, and have investments in the national territory exceeding $1
million.
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2.2 Paradox: Voluntary by Law, but Obligatory
in Practice?

The bidders in the eight PTBs Although Panama'’s legal system does
not contemplate mandatory PTBs, the
bidders in the eight PTBs that have taken

Panama in the past seven years place in Panama in the past seven years
have behaved as if the system did call for

that have taken place in

have behaved, in practice, mandatory PTBs. The paradox strikes us

as if the system did call for as even greater if one takes into account
the fact that market conditions do not
mandatory PTBs. appear to render PTBs indispensable as
a mechanism for taking control of public
corporations. Control of Panama’s public corporations is concentrated in the hands
of a fairly small group of controlling shareholders. One may wonder whether the
use of PTBs might not be due, instead, to the lack of other options for taking over

control of a public corporation.

3. OTHER OPTIONS

PTBs, along with proxy fights and mergers, are mechanisms for taking over
companies.

As the name suggests, PTBs are a public bid to purchase shares registered with
the CNV.

Proxy fights consist of a shareholder or third party obtaining a sufficient volume of
voting rights to exert control at shareholder meetings. This giving of voting rights
is usually for a specific purpose, and does not affect ownership of the stock. In
Panama, the procedure for obtaining requests for voting rights was regulated
thoroughly and profusely by Agreement 16-2000 of the CNV. However, that
Agreement was declared unconstitutional in a judgment of the Supreme Court of
Justice, handed down on May 24, 2003.



The declaration of unconstitutionality was the result of a well-publicized case
involving the Corporacion La Prensa. La Prensa — Panama’s largest circulation
daily newspaper and a major journalistic enterprise registered with the CNV — has
a fairly broad base of more than 1,500 shareholders.

In 2001 Prenza was about to hold its annual shareholders’ meeting to elect
directors and officers. A shareholder filed a complaint with the CNV, alleging that
some shareholders and candidates for directorships and other positions in La
Prensa were requesting voting rights in a manner that violated the requirements in
Agreement 16-2000 of the CNV. In response to the investigation carried out by the
CNV into the alleged violations, a member of the Board of Directors of La Prensa
challenged before the Supreme Court of Justice the constitutionality of CNV’s legal
powers to regulate voting rights through Agreements.

Even though the CNV’s right to regulate this matter is expressly stipulated in
Articles 91 and 93 of the Decree Law on Securities, the plaintiff maintained that
those articles were unconstitutional. This claim was based on Article 179 of the
Constitution of Panama, which establishes that only the Executive Branch is
empowered to regulate laws. The Supreme Court of Justice issued the following
interpretation: that while the CNV was indeed authorized, under Decree-Law 1 of
1999, to issue Agreements, it was not empowered to issue Agreements regarding
the voting requirements in respect to voting rights. This was because Articles 91
and 93 referred to “executive regulations” rather than to CNV’s Agreements. It
should be noted that the Decree Law on Securities does not distinguish between
Agreements. As a result, so far there are no regulatory rules and for that reason the
proxy fight mechanism is not, in practice, available.

Finally, there is the merger option. Mergers continue to be a common, fairly
frequently used way of taking over companies, and more precedents exist for them
than for the other options. Nevertheless, in mergers, unlike PTBs, the final decision
rests with the company’s shareholders meeting as a collegial body, not with any
individual shareholder.

All the above mentioned mechanisms pursue the same goal, namely to take control
of a company, through different routes. The choice of route made by the person
seeking to take control of the company depends on the actual circumstances of
each case, on what best suits him or her (in terms of cost and time), and on the
legal provisions in force .
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Unlike other countries in Latin

stock market for any of its major

privatizations.

concentration of shareholder

4. DISPERSED CONTROL?

Control is concentrated in the hands of a few shareholders: for instance, in an
enterprise with 1,302 shareholders, nine own approximately 57 percent of the
shares issued.

The Panamanian stock market is

relatively immature and illiquid. In Panama relatively few people own

shares, and the stock market lacks
the liquidity and maturity found in

America, Panama did not use its markets in other countries. Although

a trend can be seen in recent years
to greater overall activity and more
dynamism in the stock market, the
number of companies with registered
common shares (the largest in Central America) has not increased. Unlike other
countries in Latin America, during the “privatizing” period Panama did not use its
stock market for any of its major privatizations, such as those in the telephone or
electricity sectors.

The 33 companies with shares registered with the CNV have, all in all, more
than 40,000 shareholders. Looking at the ownership composition of the stock
in those 33 enterprises, we find that control is concentrated in very few hands.
A typical case might be that of an enterprise with 1,302 shareholders, holding a
total of 41 million shares. Nine of those shareholders own 23 million shares, that
is to say, approximately 57 percent

In the case of Panama, the of the shares issued. On the other

hand, 657 shareholders hold 78,000
shares which represent 0.19% of the

control does not suggest that it is circulating stock.

difficult for an interested party to

In the case of enterprises whose

acquire control of an enterprise. shareholding structure reflects

dispersed control, the need for
the use of PTBs as a mechanism for taking control is obvious. It is the most
practical way to reach the many stockholders in a timely and efficient manner. In
the case of Panama, the concentration of shareholder control makes it possible
for an interested party to acquire control of an enterprise privately from the few
shareholders who exercise that control.



The use of PTBs in Panama would appear to indicate, then that it is legal
requirements that force someone wishing to acquire control of an enterprise to
launch a PTB. That supposition, however, is not correct. Panama’s legal system
does not provide for mandatory PTBs. The Panamanian system contemplates the
so-called voluntary PTB.

5. REQUIRED BY LAW?

In those places where PTBs are legally obligatory, an entity wishing to purchase
control of a company registered on the stock market, whether in one or multiple
offerings, must issue a PTB through which control of the company could be
affected.

In the case of Panama, the rules in force require that anyone, who makes a
public bid to purchase 25 percent or more of the registered shares of a company,
which acquisition would then give the bidder more than 50 percent of the issued
stock, must notify the CNV of their

actions. They must also comply PTBs are not obligatory in

with the provisions of Decree Law

1 of 1999 and with the agreements Panama and the way control is

issued by the GNV on procedures for concentrated in practice does not
distributing the bidding documents,
the information said documents make it indispensable. Why, then,

should contain, and their form of have there been so may PTBs in
presentation, in order to ensure an

equitable process for all parties. recent years?

So one may wonder: if PTBs are not obligatory in Panama and if the way control
is concentrated in practice does not make them indispensable, why, then, have
there been so may PTBs in recent years?
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6. THE ROLE OF PUBLIC OPINION, THE MEDIA
AND THE CNV

The part played by public opinion and the media has been significant. The media
is an invaluable vehicle for the education of investors and is vital in countries with
emerging stock markets.

The answer — as we shall attempt to explain in these comments — involves, in our
opinion, a combination of factors, including, but not exclusively the following:

(1) The opinion, or lack thereof, of the public as to the fairness of PTBs;

(2) The needs of stakeholders (especially shareholders, directors, and managers
of some enterprises);

(8) The role of the media, especially the written press; and,

(4) The CNV’s as the regulator and supervisor of the securities market.

There is a lot of ignorance regarding the stock market, which translates into
scant participation and mistrust. It is vital that the media report responsibly on
developments in the stock market as an integral part of the country’s financial
system.

Inappropriate or sensationalist handling in the media of financial problems or
operations, which may at times be novel (as PTBs were when they were first
introduced in Panama), sensitive
. . or complex, can cause enormous
There is a lot of ignorance . . .
confusion and mistrust in the general
about the stock market and that public, particularly if there is a

. . . tendency to generalize or oversimplify.
translates into scant participation

and mistrust. A concrete example of the impact
the media can have was the first
PTB to take place in Panama. As could be expected, it was a complete novelty
and triggered ample media coverage. Numerous factors combined to make it a
particularly interesting case. They included, among others:



(1) The new securities regulations, Decree Law 1 of 1999, which was adopted
on July 8, 1999 but did not take effect until 2000; and,

(2) The fact that the CNV team had only recently been installed and had its
own priorities, namely to organize itself internally and finish regulating the
securities law.

However, market realities did not exactly fit in with the regulator’s plans.

In May 2000, one of the three largest and most important privately owned banks
in the country, Banco del Istmo S.A. (an enterprise with shares registered in the
CNV and listed on the Panama Stock Exchange (PSE)) decided to launch a PTB
for the shares of Primer Grupo Nacional S.A., which held shares in Primer Banco
de Ahorros S.A., another of the three largest privately owned banks, which was
also an issuer of stock with its shares

registered in CNV and listed on the The CNV coordinated with the

PSE.
interested parties to ensure that

The regulations to be issued by the the first PTB in the history of
CNV had not been completed. The

CNYV coordinated with the interested Panama’s stock market would

parties to ensure that the first PTB in be carried out under appropriate

the history of Panama’s stock market )
would be carried out under appropriate regulatlons.
regulations. Dialogue was essential
and a regulatory agreement was reached, inspired by the rules governing stock

markets in such countries as Peru and Costa Rica.

Another important factor that triggered interest in the first PTB was undoubtedly
the fact that Empresa General de Inversiones S.A., which held shares in Banco
General, another of the three largest privately owned banks in Panama, both of
which had shares registered in the CNV and listed on the PSE, decided to take part
with a competing PTB.

Then, something unprecedented happened, everything took place according to
a regulated procedure based on several fundamental, clear, and novel objectives,
which had never been previously contemplated, and could be summarized as
follows:
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a. Access to equal treatment for all the issuer’s shareholders

The concept here is that all shareholders should to be treated equally in

the event of a public takeover bid for registered shares in the amount of 25
percent or more of the shares outstanding or for a volume of shares that, if
purchased, would give that person more than 50 percent of the outstanding
shares.

b. Disclosure of important information regarding the bid

The concept here is simple — ensure the disclosure of the information
needed by shareholders to determine whether or not to sell their shares.

This officially illustrated the regulators’ concern to provide shareholders with
all important and necessary information and to ensure complete transparency
for the market while obtaining equal treatment for all shareholders, without
distinction, those ultimately affected by the PTB and those who would be
individually responsible for the final decision.

Never before had Panama’s depositors, regulators — either of the banking
system itself or for securities — or the general public, experienced these types
of transactions with the enormous
Initially, the media coverage advantages of transparency and

prompted concern among certain freedom of information.

sectors ... [TThey feared that The battle for control of Primer Grupo

a prolonged takeover process’ Nacional S.A. was fOUght in the CNV

and the media. Initially, the media

exposed to media coverage, could coverage prompted concern among

result in a run on the deposits of certain sectors.
the banks involved, especially the The banking regulator,
bank targeted by the PTB. understandably, feared that a
prolonged takeover process, exposed
to media coverage, could result in a run on the deposits of the banks involved,
especially the bank targeted by the PTB.

It is worth recalling that, for the good of the shareholders and their right to take a
properly informed decision, Panamanian law establishes a minimum period of 30



days for the decision to accept or reject the PTB. During those 30 days, the law
allows the shareholder to, first, revoke their acceptance without having to provide
explanations and, second, authorizes (and favors) the initiation of competing PTBs,
in which case the minimum acceptance period is extended. That can mean several
months of uncertainty regarding the issuer’s fate and, if banks are involved, this
raises concern in the banking sector.

It is, therefore, up to the securities regulator, the CNV, to explain, at various levels,
the purposes, mechanisms, and benefits of PTBs. It was necessary to take a very
didactic approach. The curious and

paradoxical aspect of the case is that . .
CNV, must explain, at various
people were not accustomed to so

much information and transparency, levels, the purposes, mechanisms,
and hence, for some it was not, and is

still not, easy to handle. and benefits of PTBs.

The competitors used the media constantly, attempting to underscore the benefits
of their bid and the disadvantages of the competing bid. Their legal advisers
attempted to use CNV forums to invalidate the other’s bid, based on either technical
or procedural arguments. Resorting to the courts, though, was never considered to
be a viable alternative. The parties preferred the CNV administrative offices because
it was a more flexible venue than others.

The competition ended with the withdrawal of the competing bid from Empresa
General de Inversiones S.A. because its offer was considered to have not been
made under the same circumstances as those of the original bidder. Nevertheless,
the competing bid had a very beneficial impact for the shareholders of Primer
Grupo Nacional S.A. Banco del Istmo S.A. increased their bid substantially, which
meant that the shareholders obtained a better price for their shares than what had
been originally offered.

It is worth noting that payment was in cash and in the bidder’s shares. The
purchasing company, Banco del Istmo S.A., remained registered with the CNV and
listed on the PSE. Subsequently that company itself became the target of a PTB
and was purchased by HSBC bank, which terminated its registration with the CNV
to leave the PSE. Most (six out of eight) companies that were the objects of PTBs
ultimately withdrew from the local market.
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The first PTB was not the only case to prove our argument regarding the impact
of public opinion and the media on PTBs in Panama. Another case that yields
important lessons is that of the Cerveceria Nacional PTB.

7. THE IMPACT OF PUBLIC OPINION:
THE CERVECERIA NACIONAL PTB

The initial takeover plans for this company by Compania de Cervezas Nacionales
C.A., Bavaria and others were developed, according to the media, to acquire

control, through stock purchases, of Capitales Nacionales S.A., a public corporation

acting as the holding company of Cerveceria Nacional.

The shareholder composition of Cerveceria Nacional S.A. was, albeit very similar,
but not identical to that of its holding company, Capitales Nacionales S.A. Both
companies’ shares were registered with the CNV.

For the purchaser, the acquisition of the shares of Capitales Nacionales S.A.
amounted to an indirect acquisition of Cerveceria Nacional S.A. For those who

are shareholders only of Cerceceria
The PSE requested that the Nagcional S.A., but not Capitales

CNV intervene in the case ...to Nacionales S.A., this meant that they

were excluded from the transaction.
confirm and clarify the differences

between the PTB rules — For the purchaser, there was another

important factor to consider: control

speciﬁcally the voluntary and of Capitales Nacionales S.A. was

Voluntary nature of PTBs — and concentrated in the hands of only a
few shareholders. A private, direct
commonly held perceptions. purchase of those shareholders’ stocks

would effectively result in the purchaser

having control of Capitales Nacionales S.A. and ultimately of Cerveceria Nacional
S.A. at a substantially lower cost than that of launching a PTB to acquire control of
all the stock for Cerveceria Nacional S.A..

There was a short but intense campaign in the media through which those
Cerveceria Nacional S.A. shareholders who were not shareholders in Capitales



Nacionales S.A. voiced their opposition to the transaction being carried out via
acquisition of control of the Capitales Nacionales S.A. shares.

The PSE requested that the CNV The local controlling shareholders,

intervene in the case. That intervention . . .
public opinion, and the media all
by the regulator served to confirm and
clarify the differences between the made it abundantly clear that it
PTB rules in effect — specifically the - . .
. P Y was their intention and desire for
voluntary and not obligatory nature of
PTBs — and the ideas that had been the transaction to benefit all the
widespread and created by earlier ,
, company'’s shareholders equally.
PTBs. It also illustrated the regulatory
shortcomings vis-a-vis cases such as
this. This applied, in particular, to the problem of indirect acquisition of control via
purchase of the holding company, which may be an enterprise registered with the

CNV, an issue not addressed in Panama’s regulations.

One problem posed by the requirement that PTBs proceed only when shares
are registered with the CNV is when control is acquired over a company holding
shares that are not registered with the CNV but which owns shares in a company
whose shares are registered in the CNV.

The outcome in practice is a change of control in the company whose shares
are registered with the CNV but without giving rise to the conditions needed to
generate the obligation to notify the CNV of a PTB.

Having said that, we should ask ourselves: What led the purchaser to launch a
PTB when it was not legally required since it was quicker and easier to deal only
with the relatively few major shareholders privately?

There is no precise answer because there are no statements or official replies by
the people who took those decisions. However, what is public knowledge is the
fact that the local controlling shareholders, public opinion, and the media played
important parts and made it abundantly clear that it was their intention and desire
for the transaction to benefit all the company’s shareholders equally without
distinction.
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The desire to uphold the

[shareholders]...led to a PTB in

strictly speaking, could have been

An important factor in understanding the reason for launching a PTB, is the
historical interaction of the company and its ownership. In spite of being large, by
local standards, the company existed of a country and market in which everybody
knows each other. An additional factor to consider is the manner, purchase of
control in the unregistered holding company, through which control of the intended
company was accomplished.

Another factor to be taken into consideration is the stated interest of the controlling
shareholders not to have their reputation impaired by an operation from which only
the majority shareholders stood to
gain, leaving the minority shareholders
unprotected. The latter were, as

reputation of the controlling we have said, neither unknown nor

strangers, and they had made their
displeasure known.

the case of a company which,

This curious case, which involves more
than just market and legal aspects,

acquired without that mechanism. leads us to conclude that an important

part was played by public opinion, the
media, and the desire to uphold the reputation of the shareholders in an apparently
large enterprise (by local standards) with a shareholder base of well-known
individuals. All this led to a PTB for a company which, strictly speaking, could have
been acquired without that mechanism, albeit at a high cost to its reputation.

8. SOME LESSONS LEARNED FROM THE FIRST PTB

The upshot of the first PTB, from a regulatory point of view, was favorable and, as
was to be expected, generated various lessons for all those who were involved. Let
us look at a few of these lessons from the point of view of each shareholder.

8.1 The Securities Regulator

In the course of the PTB, the securities regulator produced a large number of legal
opinions which, under Panamanian law, have the status of a regulation. These
opinions made it possible to move ahead with the process in an expeditious and
flexible manner. It also issued new Agreements amending the original Agreement



which it then submitted to the mandatory public consultation procedure, and
produced a final document compiling the cumulative experience acquired by all
the stakeholders who were especially

invited to participate in the efforts to In the course of the PTB, the
improve the initial regulations. This

regulatory agreement proved to be securities regulator produced a

satisfactory as well as, like any other ]arge number of [ega[ Qpinions

human undertaking, improvable.
which ... made it possible to move

One practical change made in the law ahead with the process in an
was the decision by the CNV to charge o .
. expeditious and flexible manner.
a notification fee. In some markets,

PTBs, an important source of revenue
for some regulators, did not pay any tariff or fee to the CNV. After the initial PTB,
following the abovementioned amendment the person giving notice of a PTB has to

pay the CNV a one-off public takeover bid notification fee in the amount $10,000.

8.2 Public Companies and Bids

The outcome of the first PTB served to clarify what the bidder should do in a
PTB, and what the regulator should and can do. The specific exercise made
it clear, contrary to what might be expected, that the bidder need not ask the
regulator for authorization, nor should the CNV proceed, therefore, to grant
authorization for a PTB.

The first and chief obligation of a person launching a PTB is to notify the CNV and
comply with the provisions of the securities law and those of Agreement 7-2001
regarding procedures for distributing bidding documents, the information they
should contain, and their presentation, in order to establish an equitable process
for all parties.

Once it has been notified, the CNV will verify that the bid meets the procedural
requirements. To that end it may request and gather any additional information

it deems relevant. If the documentation submitted meets the requirements, no
additional action by the CNV will be undertaken to approve or register the PTB. In
Panama, unlike other markets, PTBs are not authorized.
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The regulator’s’ power to control and supervise lies in its legal authority to suspend
PTBs in very special cases in which, in his opinion, information is lacking or the
information submitted is false or deceptive.

Enterprises that could be the objects of future PTBs and their legal advisers, began
to study and design mechanisms which transformed PTBs into a mechanism

for concluding a process that had already begun and had, to a certain extent,
concluded prior to the PTB. The CNV has reacted to some of these mechanisms.

The CNV has established its administrative position regarding the effects of
agreements between shareholders that have controlling blocks of shares in
registered companies and potential purchasers. In several cases, the PTBs
launched for all the shares were preceded by private pacts or agreements with the
shareholders of those registered companies who, either individually or jointly with
other shareholders, formed a controlling block of shares. In the cases that occurred,
the purpose of such agreements would be to oblige shareholders to accept the bid.
Penalties were even established should those shareholders not accept or revoke
their previously manifested acceptance of the PTB.

The CNV considers that the effect of such prior agreements in connection with a
PTB launched in accordance with current law runs counter to the letter and spirit of
Decree Law 1 of 1999 by preventing free competition.

8.3 The Bank Regulator

The bank regulator, especially when the takeover target was the ownership of
individual banks, reacted with its own rules and philosophy that differed from that of
the securities regulator regarding takeovers of banks.

The differences in regulatory philosophy (complete and timely disclosure of
information versus discretion and confidentiality in the proceedings) that are found
all over the world between the banking and securities sectors became more marked
given the attempt to accommodate the interests of bank shareholders (when

they are publicly owned enterprises) and the need for information, transparency,
and publicity in the market. This needed to be done without losing concern for

the protection of the banking system itself, as well as the confidence, based on
confidentiality and discretion, of the depositors in the banking sector.



8.4 The Media

The media, especially journalists specializing in financial matters in the written press,
learned the lessons of the first PTB as evidenced by their coverage and handling

of the seven PTBs that followed. The coverage is different to some extent. Since
the topic has become somewhat more routine and has ceased to be a novelty,
reporting on it is calmer and journalists are now playing a very important watchdog
function.

8.5 Shareholders in Public Corporations

In our opinion, these are the stakeholders that have gained most. Shareholders
have been able to observe and benefit from the advantages of PTBs as a
mechanism for acquiring control of companies. The eight PTBs carried out have all
been considered successful in the sense that the price paid for shares substantially
exceeded the price that the market had assigned to those shares since the time
they began being publicly quoted.

That does not mean that there are no unsatisfied shareholders. Some shareholders
have filed complaints and denounced an alleged illicit use of insider information in
some PTBs. The CNV has investigated all the allegations made, but has not been
able to find evidence to confirm the complaints or denunciations.

It is possible to point to six advantages provided for in the regulations that, in our
opinion, benefited shareholders in the PTBs that have been carried out. These
were benefits which they did not
enjoy before and which they could not Shareholders have been able
have received under other takeover

mechanisms. There may also be to observe and benefit from the
others. .
advantages of PTBs ... the price
paid for shares substantially
exceeded the price that the market

assigned to those shares.
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8.5.1

8.5.2

8.5.3

8.5.4

8.5.5

Right to Receive a Report from the Board of the Directors of the Issuing
Company

The Board of Directors of the company issuing the shares that are the
object of a PTB provides, at a minimum, a detailed report giving its opinion
of the bid. In this report it must refer to the existence of any agreements
between the bidder and the company, or its directors, officers, or executives
regarding the PTB. That report and any other communication provided by
the issuer on the PTB must be submitted to the CNV for inclusion in the
public file and placed at the disposal of the shareholders of the issuing
company at least five business days prior to expiration of the bid.

Right to be Given Sufficient Time to Take a Decision Regarding
Acceptance of an Offer of a Bid

The time allowed for acceptance of a PTB may not be less than 30 days.

Equality of Terms and Conditions

All PTBs must be offered to all shareholders on equal terms and conditions
and the same purchase price must be paid to all shareholders who accept
the bid.

Pro-Rata Purchase

Should acceptances be received for a higher volume of shares than that
stipulated in the PTB, the bidder must purchase the shares on a pro-rata
basis from among the acceptances received. In the event that acceptances
are received for a volume of shares greater than that stipulated in the PTB,
the bidder may purchase, in whole or in part, the securities that exceed the
amount of the bid. Otherwise, he must purchase the shares from all those
who accepted the bid in proportion to the number of securities included in
each acceptance received.

Ban on Purchasing Shares not Included in the Bid

No person or affiliate of a person making a PTB, including the issuer itself,
may directly or indirectly acquire shares of the same class in a manner
different from that stipulated in said PTB within the bidding period.



8.5.6 Right to Revoke Acceptance

Any shareholder that has accepted a PTB may revoke his acceptance
before the bidding period expires.

8.6 The Government

The national government took a very specific fiscal approach to the subject of
PTBs. From the time they were first regulated, PTBs enjoyed special tax treatment.
It was established that shareholders were not liable for income tax on the profits,
resulting from their acceptance of the PTB. This was a ruling that, undoubtedly,
made PTBs attractive as a takeover mechanism.

The special tax treatment meant that, thanks to the law, none of the shareholders,
who were paid in excess of $2.79 billion as a result of the eight PTBs, paid income
tax on their capital gains.

In the fiscal reform of 2005, shareholders were subjected to either a special 10
percent tax on profits made if they had held ownership of the shares for over 24
months, or their usual income tax (which may be as high as 30 percent of taxable
revenue) if they held ownership of the shares for less than 24 months.

The tax laws were changed again in 2006 when a final and uniform formula for
income tax on capital gains made by shareholders as a result of PTBs, was
established, at five percent of the total value of the sale.
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9. CONCLUSIONS

The optional PTB found in certain markets is usually characteristic of a well-
developed capital market in which all the players, regulators, investors, courts and
the general public have had years of experience. Mandatory PTBs have been more
common in Europe and in Latin American countries. The latter is undoubtedly easier
to understand, and desired by minority shareholders, even though some academics
point out that it is not ideal.

We have the impression that Panamanian regulators are convinced that in Panama,
we follow the mandatory and not optional PTB system. We are also convinced

that the vast majority of Panamanian shareholders holding minority stakes wish

for PTBs to be obligatory. By that is meant, specifically, that if someone wishes to
acquire control of a company whose shares are registered with the CNV, he or she
shall have the obligation to offer to buy them from all shareholders and not just from
those exercising control.

However, the above is not what is expressly provided for under current law. Extra-
juridical factors (for example, public opinion, the media, etc.), have led to PTBs

in Panama that catered to the aspirations of all shareholders, so that ultimately
what we have is a happy confluence of events. Nevertheless, since PTBs are not
necessarily the reflection of the regulations problems could arise in the future should
minority shareholders consider that the regulations do not support their aspirations.
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